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October 13, 2017 

Lauren, 

In late September you requested an interview referring to having finalized work 

on your “analysis of cases and outcomes in Southwest Florida,” indicating in part 

that you had narrowed your focus to “just” 100 of the “most serious” cases that 

came to the State Attorney’s Office in 2016. We have emailed you several times 

asking you what case numbers you are interested in and you have declined to 

specify.  Your limited description of those cases in the emails does not reflect a 

similar number of cases based on our review of 2016.  We cannot reasonably, 

fairly, nor accurately address a single case, let alone a hundred cases, without 

knowing and taking adequate time to review the actual case to understand the 

facts and the law which lead to the filing or disposition decisions regarding that 

matter.   

It appears you may have reached your own conclusions and are not interested in 

understanding the truth of each case or the true meaning of the case data you 

allude to.  My office is concerned with appropriate case decisions based only on 

the facts and the law.  When we met with you, an Executive Producer and News 

Director some months ago, we explained at length that complex and complicated 

cases are not subject to a 30 second soundbite.  Without a full and 

comprehensive understanding of the facts, the law, the processes involved and 

their meaning, I do not believe you can give an accurate or true analysis of the 

processing of criminal cases. 

Also, as we discussed with you, we do not set the standards for probable cause or 

beyond a reasonable doubt. These are concepts rooted in the Constitutions of the 

United States and Florida and further promulgated through court cases, court 

rules, and professional and ethical standards.  As prosecutors, we must adhere to 

legal and ethical standards when evaluating each case.  

“Probable cause” is a legal standard. It is what is required for a law enforcement 

officer to make an arrest.  However, probable cause is not enough to carry a case 

through court, where a case must be proven beyond and to the exclusion of every 
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reasonable doubt. Generally this means that the officer believes it is probable 

that the crime was committed and that the accused committed the crime.     

Prosecutors in Florida and across the United States have special legal and ethical 

duties in making charging decisions.  The American Bar Association Criminal 

Justice Standards  for the Prosecution Function 3-4.3  states well the “Minimum 

Requirements for Filing and Maintaining Criminal Charges, including that: 

 “A prosecutor should seek or file criminal charges only [a]if the prosecutor 

reasonably believes that the charges are supported by probable cause, [b]that 

admissible evidence will be sufficient to support conviction beyond a reasonable 

doubt, and [c]that the decision to charge is in the interest of justice.”  

Additionally, Florida Rule of Criminal Procedure 3.140(g) requires that an 

information charging the commission of a felony be signed by the State Attorney 

or designated Assistant State Attorney under oath stating his or her good faith in 

instituting the prosecution and that he or she has received sworn testimony from 

the material witness(es) which, if true, would constitute the offense(s) charged.  

“Reasonable Doubt” is defined for a jury in Florida Standard Criminal Jury 

Instruction 3.7 which may be viewed through the Florida Supreme Court website.  

Obviously there are many decades of appellate court cases that further discuss 

and define what evidence does or does not meet the legal standards of proof.  

 As to the few individual cases you referenced in your e-mail request, again as we 

stated to you in person when we spoke to you at the office at length to help give 

you guidance and answer your questions, each case is based on the facts and 

circumstances of that specific case. “Lack of evidence” or “insufficient evidence” 

in a court filing by no means is the mechanism as to understand the details of a 

case. The disposition is merely the formal line noted to get it filed in the clerk’s 

office but does not begin to tell the whole story on any individual case. The case 

files in their entirety are always open for review. 

As for the murder of Eddie Powell and the case against suspect Abraham Issac 

Rivera from 2016, you have the three page detailed disposition notice that 
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explains the numerous issues with the case as outlined by Assistant State 

Attorney Robert A. Lee.  

The case against Augustin Marquez from 2015 also has detailed information in the 

file explaining the issues faced with the facts and lack of evidence by our Special 

Victims Unit Assistant State Attorney Tyler Lovejoy. 

In the case of John Davis, the robbery charge in Case #16-CF-014571 was dropped 

based on the victim swearing that Davis was NOT the person who robbed him and 

the absence of any other corroborating evidence.  The fact that he may have been 

arrested numerous times over approximately 30 years, including many times as a 

juvenile during my predecessor’s time in office, may be used to evoke a reaction 

in TV viewers but does not give an honest and fair explanation of the facts and the 

law leading to prosecution decisions involved.  Again you have to review each 

case to understand those. 

Your emailed reference to the Governor’s budget, public defenders cases, and 

attached chart is particularly troublesome and supports my concerns stated 

above. You make an assessment in your email on that data to assume our 

efficiency which is public defender data not created by us. This chart/data is 

submitted annually by Public Defenders and does not reflect information 

submitted by the twenty State Attorneys, though you apparently have made a 

statistical conclusion from it as to how our office performs. You may have 

received it from the Governor’s website but it is not the budget, nor is it validated 

by the Governor nor audited.  

Who knows where the public defenders get their information and how they count 

it to try to reflect their workload to support their budgets?  Clerk’s offices count 

“cases” differently – for example, four misdemeanor criminal traffic charges come 

in as four separate cases in Lee County and as one case (four counts) in Collier 

County.  These and many other disparities have been recognized by the 

Legislature, State Attorneys and Public Defenders as a significant obstacle to 

comparing circuits based on this type of data.  
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As an aside, are “nolle prosses” good or bad?  Cases may be nolle prossed for 

many reasons:  a defendant or witness may die, new or contradictory evidence 

comes to light, defendant pleas to other charges/cases with a lesser case being 

dropped at that point, or to meet certain clerk’s office requirements to close out a 

case when defendants successfully complete diversion programs.  A significant 

percentage of cases we “nolle prosse” reflect the success of diversion programs, 

particularly in criminal traffic misdemeanor cases, where the focus is on 

remediation.   

As for statistics, this office is not governed by statistics or numbers as that would 

not be fair to the citizens of Southwest Florida. Our goal and what our 

approximately 120 prosecutors work to do each day is to make the right decision 

in each case based on the specific facts, evidence and circumstances.  No two 

cases are identical. We must review each based solely on that case content.  A 

prosecutor’s job is to seek justice on each case while following the laws and the 

Constitution we are all bound by.  

Due to your apparent unwillingness to be transparent about the cases you have 

purportedly “analyzed” and want to know about, I am declining your request for 

an interview.  Unfortunately, my experience in the last few years is that such an 

interview only leads to selective and out of context use of my statements and 

explanation, rather than the truth.  Your personal news philosophy on your 

station’s website stating: “it is my job to help those who are in discomfort by 

revealing the truth others wish to hide and responsibly report it” suggests a 

predetermined outlook as to motive.  I too am guided by the first amendment, as 

well as the fourth, fifth, and sixth amendments which require that as a prosecutor 

I keep an open mind making decisions based on the facts and the law and not 

personal views. 

Steve Russell  

State Attorney - 20th Circuit 


